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Regional News for November 2012 
 
Construction News       Eric Tse / Denny Mak / Andrew Keung 
_____________________________________________________________________ 

Macau Gaming & Entertainment  Industry  continues  to expand and  is  completing with 
Hong Kong on  construction  resources  – With the Macau SAR Government granting SJM Holding a 
plot of land that paved the way for the company to build its first casino in Cotai, and together with MGM 
China Holding, Wynn Macau and Melco Crown Entertainment all won approvals earlier this year, the 
construction is booming in Macau.   
 
Melco Crown announced that the construction works for the “cinematically-themed integrated 
resort” Studio City project in Cotai is progressing smoothly. Studio City’s piling works had started in 
August and Paul Y – Yau Lee JV won the $10bn bid for the main contract and the construction 
works will commence in November. 

Appointment to ICES Council                                 Eric Tse   
_________________________________________________________________________________ 
Followed the Institution’s AGM on 22 September 2012, Council of Management has a new 
composition. Changes at the top include the inauguration of Alan Barrow as president, with Ian Bush 
as senior vice president and David Loosemore as vice president. Hong Kong members, John 
Battersby and Andrew Keung are also in the Council serving members in this Region. 
 
Bill Pryke, CEO of ICES visit Hong Kong                 Ralph Leung / Miranda Lui  
_________________________________________________________________________________ 
 
1. ICES and BKSurco hosted dinner for other Institutions & ICES‐CQSZ Framework Agreement 
Signing Ceremony held on 20 November 2012 
 
ICES and BK Surco : Bill Pryke, Robin Jones, Andrew Keung, Honby Chan, Michael Wong, Miranda Lui, LC Yu, Ralph 
Leung, John Battersby, Brenda Yip, Cordia Yu, HT Ong (Malaysia), Cecilia De Castro (Manila), Jay Gandia (Manila), 
Wilson Cheung (Singapore), Colin Johnston (Vietnam) 
 
Other Professional Institutions: WP Cheng (RICS), Kevin O’Brien (RICS), Serena Lau (HKIS), Stephen Lai (HKIS), 
Patrick Chan (ICE), John Campbell (RIBA), Billy Lee (CIOB), Joseph Chi (HKIE), Ada Fung (HKIA), Prof. Ding Xiaoli 
(PolyU), Hugh Wu (LHCHK), Eddie Wong (RISM), Albert Cheng (HKIHT), Mr. and Mrs. Yang 杨光元先生夫人 
(CQSZ 重庆市市政工程协会) 
 
• In their opening speeches, Bill Pryke and Honby Chan thanked all guests for their support of the Institution. Bill 

Pryke welcomed further collaboration amongst the professional bodies in the local construction industry.  
• Signing ceremony for the Framework Agreement between ICES and CQSZ took place during the dinner. Both Bill 

Pryke and Mr. Yang 杨光元先生 of CQSZ expressed their full support of ICES development in Chongqing. 
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2. BK SURCO Annual Construction Conference on  
“Managing Construction Risks for the benefit of Employers and Contractors”  
 
Over  140  delegates  attended  the  annual  conference  on  21  November  2012  at  Hong  Kong 
Convention and Exhibition Centre. Both Bill Pryke and Robin Jones shared their UK experience 
with the delegates.  
 

     
 
3. First Approved Development Scheme in Hong Kong– China Harbour Engineering Co Ltd  

 
Bill Pryke and Robin Jones together John Battersby of BKSurco followed up 
the development of the first Approved Development Scheme (ADS) in Hong 
Kong with representatives (LC Yu, Elida Leung, Staunton Ng, Angus Shum) 

f China Harbour Engineering Co Ltd (CHEC) over a working lunch at Hong 
ong Club.  

o
K
 
The aim of the scheme is to provide the CHEC trainees with a coherent and 
well-structured programme of development, which makes maximum use of 
the resources available, and provide the skills and knowledge necessary to 
prepare for the member review interview. Bill took this opportunity to meet 

of the scheme, discuss and share best practice of the Scheme.  representatives 
 
4. Meeting  the  Hong  Kong  Committee  ‐ The HK Committee hosted a welcome dinner for Bill Pryke and 
Robin Jones and shared with them some thoughts on the way forward for the development in this Region. 
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Reaching out to Anhui, China      Denny Mak 

_________________________________________________________________________________ 

Chairman Mr. Honby Chan was invited to join the exchange trip to Anhui, China (2012 華商安徽行) 
arranged by the local government from 27 November 2012 to 2 December 2012. Our group had visit several 
cities including Hefei, Chuzhou, Maanshan and Chizhou (合肥市，滁州市，馬鞍山市及池州市). During 
the visit, our Chairman had introduced our professional to various local government officers and developers 
come from different areas including oversea. The trip was fruitful as some of them would like to have more 
cooperation with us. They would visit us when they come to Hong Kong or invite us to join their events in 
future.    

 

 

Photo with Ms Hua Jianhui, Vice Governor of 
Anhui Provincial People’s Government 

 

 
Nomination for Principal Officers      Denny Mak 
_____________________________________________________________________________ 
 
Nomination is now opened for the ICES Hong Kong Region Committee Principal Officers, i.e. the 
Region Chairman, the Region Secretary and the Region Treasurer. 
 
To be eligible for election, full members or fellows (MCInstCES or FCInstCES) must be nominated 
and seconded by a full member or fellow. 
 
The Annual General Meeting (AGM) will be held in March 2013 (details to be confirmed) where the 
Principal Officers will be elected at the AGM. 
 
A nomination form is available on Hong Kong Region websites, the completed form must be 
returned to the Secretary at Suite 1901, Hopewell Centre,  183 Queen’s Road East, Hong Kong or 
email: erictse@cices.org.hk no later than 14 January 2013. 
 

mailto:erictse@cices.org.hk
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Legal Corner                                                                                      Steven Yip 
_________________________________________________________________________________ 
 
Does non-payment constitute repudiation? The debate continues… 
 
The debate over whether non-payment 
constitutes a repudiation of a contract, which 
would entitle the contractor/sub-contractor to 
suspend works, is unending.  
The question was again brought before the 
court recently in Unison Projects Company 
Limited v AHL Design Workshop Limited. The 
dispute involved Unison (sub-contractor) and 
defendant AHL over the extension of an 
existing school building of the French 
International School.  
Unison was to install structural steelworks for 
a newly added floor and an aluminum ‘Kalzip’ 
roof. No written sub-contract had been signed. 
Late payment of one invoice issued by Unison 
became an issue. Two months after the 
invoice had been issued, Unison withdrew 
from the site and suspended the works. The 
question was whether Unison was entitled to 
suspend works. 
 
Payment & Suspension 
Without a written contract, comprehensive 
terms and conditions governing payment, 
suspension of works, and termination of the 
sub-contract were absent. The court 
examined the quotation and acceptance of the 
quotation, and was satisfied that stage 
payments proposed by Unison in its quotation, 
and accepted by AHL, formed the contractual 
basis for payment.  
The court was satisfied that whilst AHL had 
received all payments under the main contract 
(except the retention), it had failed to pay 
Unison money for the works it had done. 
Solely on this basis the court concluded that 
AHL was in breach of the payment terms of 
the sub-contract.  
The court then considered whether Unison 
was entitled to suspend works given that AHL 
was in breach of the payment terms. An 
earlier letter written by Unisons former legal 
representatives said that out of the invoiced 
amount of HKD 23,741,000 only HKD 

16,995,000, namely 67% of the contract sum 
when the contract is 93% completed was paid.  
The courts approach to determining whether 
Unison was entitled to suspend the works 
seemed inconsistent. At first, it decided that 
Unison was not entitled to suspend, which 
coincided with the general and traditional view.  
However, the court then referred to Wui Fu 
Development Co Ltd v Tak Yuen Construction 
Co Ltd, which followed JM Hills & Sons v 
London Borough Camden (where the English 
court observed that withholding a substantial 
sum legitimately due to a contractor would be 
unreasonable, so it would not be 
unreasonable for a contractor to suspend 
works). On this basis, the court then decided 
that Unison was entitled to suspend the works. 
Without elaborating whether in its view the 
breach on the part of AHL did indeed 
constitute a repudiatory breach, the court then 
jumped to the remedy that would have been 
available if there was a repudiation, ie. the 
option to the innocent party to accept the 
repudiation or to affirm the contract despite 
the breach. The courts view of Unisons 
suspension of works was an act of standing in 
the middle ground between these options, and 
Unison was not entitled to do so. Instead, it 
should have taken steps to accept the 
repudiation. It therefore appeared that the 
court was of the view that the breach of AHL 
was a repudiatory breach. The nature of 
AHL’s breach remained obscure. The court 
avoided describing it as repudiatory, rather it 
was a ‘serious breach’.  
It is therefore hard to understand why in the 
courts view the option that would have been 
available to the innocent party facing a 
repudiatory breach of its counterpart would 
have been available to Unison. Whilst ruling 
that AHL was in breach of the payment terms, 
the court also held that Unison was in breach 
by standing in the middle ground between 
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affirmation of the sub-contract, and 
acceptance of AHLs repudiation.  
The reliance on Wui Fu was also questionable. 
In that case, the court was satisfied that the 
amount outstanding was the assessed 
amount and was an amount legitimately owed 
to the contractor. In Unison’s case, however, 
the amount it claimed was its own 
assessment and there was no evidence that 
the invoiced amount was a sum legitimately 
due. The calculation of quantum at the end of 
the judgment indeed showed that the amount 
claimed by Unison was not legitimately owed 
because the court was satisfied that there 
were actually monies due owed by Unison to 
AHL, and such monies were deducted from 
the amount claimed by Unison. Out of the 
claimed amount of HK$8,426,961.09 only 
HK$3,363,246 was awarded by the court. 
 
Implications 
Under the common law, there is no right to 
suspend works for any reason at all, except 
the contract provides otherwise or where 
repudiation by the defaulting party has been 
established thereby entitling the innocent 
party to accept the repudiation and discharge 
itself from further performance of the contract. 
The question whether there was a repudiation 
due to non-payment is one of degree. To 
answer the question, it is necessary to 
examine whether by the failure to pay or late 
payment of the party in default has evinced an 
intention not to be bound by the more 
important terms of a contract. This view was 
echoed in several other Hong Kong cases 
including Creatiles Building Materials Co Ltd v 
To’s Universe Construction Co Ltd, Hongkong 
Underground Engineering Ltd v Welcome 
Construction Co Ltd, and Maysun Engineering 
Co Ltd v International Education and 
Academic Exchanges Foundation Co Ltd t/a 
Hong Kong Institute of Technology.  
If the non payment or late payment is a one-
off event, it will unlikely be a repudiation. Even 
where the issue arises again, it may still not 
be a repudiation. It all depends upon the 
frequency and seriousness of the failure to 
pay in accordance with the contract terms. It 
is the cumulative effect of the failure that 
matters.  

For example, in the case of Alan Auld 
Associates v Rick Pollard Associates cited by 
Unison at the trial, all invoices issued by the 
by the consultant who suspended his service 
issued over a period of one and a half years 
were late. The delays of payment ranged from 
one to nine months with over half of the 
issued invoices being paid late for at least four 
months. The court found that the breaches of 
the payment term were substantial, persistent 
and cynical. Hence, the contract had been 
repudiated.  
Unison’s complaint was the late payment of its 
invoice issued in February 2010. Two months 
later, in April 2010, it suspended the works. It 
appeared from the facts that the late payment 
was a one-off event, and prior to the February 
invoice, Unison had not suffered any other 
payment issues. As a matter of fact, it was 
Unisons own case that it had been paid 67% 
of the contract sum at the time of the 
suspension. Further, contrary to evincing an 
intention not to be bound by the contract, AHL 
was ready to make payment to Unison. A 
cheque for a sum more than 50% of the 
invoiced amount was drawn and was ready 
for Unisons collection.  
Given the facts, it cannot be said that AHL 
was in repudiation. This was probably the 
reason why the learned Judge avoided 
describing the breach as repudiatory. It 
follows that Unison was not entitled to 
suspend the works. The option of affirming the 
contract or accepting the repudiation being a 
remedy for repudiation was also not available 
to Unison. 
 
Lowering the standard? 
The danger of the judgment is that it has the 
effect of lowering the standard of the legal test 
for repudiation due to non-payment, and may 
open a floodgate for sub-contractors’ 
suspension. It will be interesting to see how 
higher courts will look at this judgement if AHL 
seeks to appeal against this judgement. In 
any case there is a lesson to be learnt by the 
industry that construction and engineering 
disputes should be more efficiently resolved 
by ADR where the parties can choose 
individuals of the right calibre and with 
relevant experience to deal with their issues. 
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Past Events                                                                          Eric Tse / Denny Mak 
_________________________________________________________________________________ 
 
21 November : Over 140 delegates attended the “BK SURCO Annual Construction Conference” 
a full day conference on “Managing Construction Risks for the benefit of Employers and 
Contractors” organized by BKSurco and supported by ICES at the Hong Kong Convention and 
Exhibition Centre. Our CEO, Mr Bill Pryke and some senior members of ICES spoke at the 
conference.  
 
23 November :  “Lighthouse Club Annual Dinner” was held at the Hong Kong Convention and 
Exhibition Centre. Ir Wai Chi Sing, Permanent Secretary for Development (Works) was the guest 
speaker of the evening. ICES Hong Kong was hosting our CEO and other senior members from UK 
at this charity function.   
 
 
Coming Events  
_________________________________________________________________________________ 
 
6 December :  "The Golden Rules of Construction Dispute Resolution" to be given by Mr. Malcolm 
Chin and Tim Hallworth  
 
7 December :  Joint HKIS-ICES Technical Visit to Guangzhou. A new satellite reference 
station system with newly CORS receiver NET-S8+C to track and using of BeiDou (COMPASS) 
Navigation Satellite System will be demonstrated.  
 
7 December :  ICES is invited by Iain Mowatt, Risk Manager of Leighton-Gammon JV of MTRC 
Contract 810A to deliver a presentation on the Institution in their Friday Lunch Time Forum.  
 
15 December :  “Joint Society X’mas Party” to be held at Habitat Lounge , 29/F, QRE Plaza, 202 
Queens Road East, Wan Chai 

 
 
 
 
 
 
 
 
 
 


