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_________________________________________________________________________________ 
 
‘Back-to-back’ contract arrangements 

‘Back-to-back’ contracting arrangements are common in the construction industry, as the 
performance of all or a part of a project is increasingly sub-contracted down the supply chain. 
Common back-to-back arrangements pertain to obligations of the main contractor or entitlements of 
the sub-contractor, but there are others, such as the dispute resolution mechanism. This article 
discussed some of the considerations to bear in mind in relation to such provisions.  
 
Care is needed to balance the pursuit of expediency and consistency with enforceability. Poor 
drafting could render a back-to-back term unenforceable if a lack of clarity or specificity results in the 
sub-contractor being unable to identify all of its obligations.  
 
There are three broad types of terms likely to be the subject of back-to-back arrangement: (a) 
obligations of the main contractor, (b) rights of the sub-contractor, and (c) others, such as the 
dispute resolution mechanism. We discuss below some of the considerations to bear in mind. 
 
Obligations of the main contractor (pass through obligations) 
 
Typical pass through obligations include: 
• design responsibilities: should generally be the same as the main contractor’s as regards the 
subcontract works 
• completion by a specified date: on or before that under the main contract? 
• completion on the same basis (the definition of completion): should generally be the same as 
under the main contract 
• construction obligations (quality and standards), defects, indemnities, etc: should generally reflect 
on a word-for-word basis those of the main contract. 
 
There should also be a provision in the sub-contract to the effect that the sub-contractor will perform 
all of the main contractor’s obligations under the main contract as they relate to the sub-contract 
works, as though the relevant provisions of the main contract were reproduced in the sub-contract, 
except for changes identified in the sub-contract and consequential changes as the context requires 
for the purpose of the sub-contract. 
 
The sub-contract itself should identify which changes are to apply in relation to the pass through 
obligations. Such changes will have to be specifically identified and spelled out to avoid later 
argument and the risk of being ruled unenforceable as noted above. 
 
Rights of the sub-contractor (pass through entitlements) 
 
Typical pass through entitlements would include: 
• entitlement to extensions of time for completion: should generally be the same as under the main 
contract for the work concerned 
• entitlement to additional money: could be wider than the grounds under the main contract 
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• entitlements due to variation works: should generally be the same as under the main contract as 
above. 
 
The main contractor will need to take particular care in relation to which of its entitlements under the 
main contract should be passed to the sub-contractor. Whereas the provisions of the sub-contract 
which deal with pass through obligations should under normal circumstances be contained in a 
generally worded statement, the subcontractor’s entitlements should be specifically stated in the 
sub-contract, because the main contractor will not necessarily have reciprocal rights as against the 
employer. 
The sub-contractor: 
• could seek to impose a general obligation requiring the main contractor to act in a manner 
consistent with the pass through entitlements regime, so as not to inhibit the sub-contractor’s 
position under the sub-contract, and  
• should make it clear that the amounts it may recover from the main contractor would not be limited 
to the compensation the main contractor recovers under the main contract (if any) in respect of a 
breach by the main contractor of the sub-contract.  
 
The main contractor, on the other hand: 
• will want to impose obligations on the sub-contractor to comply with all reporting / submission 
requirements imposed upon the main contractor under the main contract, to enable the main 
contractor to successfully pass on the sub-contractor’s claim to the employer. Such requirements 
will have to be at least as stringent as those under the main contract, and 
• might stipulate that the sub-contractor may only recover such compensation as the main 
contractor may recover under the main contract, and only to the extent that the compensation is 
referrable to the sub-contract works. 
 
Other typical back-to-back terms 
Dispute resolution 
For all matters that involve a dispute under the sub-contract which gives rise to a corresponding 
dispute under the main contract (and vice versa), it is important to avoid inconsistent findings 
(between (a) proceedings involving the employer and the main contractor, and (b) proceedings 
involving the main contractor and the sub-contractor), and to ensure that all valid claims are passed 
up the line to the employer. Accordingly the sub-contract should provide for: 
• the parties to agree to cooperate and assist each other to resolve the main contract dispute, and 
• the sub-contractor to agree to stay (put on hold) its dispute with the main contractor under the sub-
contract until the resolution of the main contract dispute.  
 
Re-rating 
Where the main contract precludes re-rating, and the main contractor wishes to pass on such 
limitation onto the sub-contractor, it will need to specifically include such a term in the sub-contract. 
 
Communications 
The sub-contract should contain a provision to the effect that where the main contract requires a 
communication to be given to the employer, the sub-contractor will provide such communication in 
the form and with the information required under the main contract, and in sufficient time to enable 
the main contractor to meet any time periods stipulated in the main contract. This could extend to 
communications which do not relate to entitlements of the sub-contractor under the sub-contract. 
 
Knowledge of main contract 
In addition to the sub-contractor acknowledging it has received (or has full access to) a copy of the 
main contract and is aware of and will carry out the main contractor’s obligations which are the 
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subject matter of the sub-contract, the sub-contract should also expressly state that the 
subcontractor will not do anything to prevent or interfere with the main contractor’s obligations under 
the main contract. 
 
Suspension and termination 
The main contractor will wish to provide expressly in the sub-contract that in the event of a 
suspension or termination of the main contract, the sub-contract works will similarly be suspended 
or terminated. The parties may agree that in that event the sub-contractor will have no claim against 
the main contractor (except where it was the main contractor’s breach of the main contract which 
gave rise to the suspension or termination). 
 
Detailed consideration of all terms 
It is most important that all provisions of the main contract are carefully considered to determine 
which specific terms should be reflected in the sub-contract by way of a back-to back arrangement. 
Each such term will need to be carefully incorporated into the sub-contract, either by way of a 
general obligation on the main contractor / sub-contractor, or a specifically worded obligation as 
appropriate. 
 
In a recent case, the main contractor sought to rely on a generally worded back-to-back clause in 
the subcontract to limit the sub-contractor’s right to additional payment, as a main contract term 
limited the main contractor’s right to additional payment against the employer. The tribunal ruled 
that the general clause did not have the effect the main contractor had intended it to have to limit 
the sub-contractor’s rights. A specifically drafted clause to address an important matter such as this 
is much more likely to have the intended effect. Care therefore needs to be taken to ensure that all 
desired terms are effectively passed through, and a ‘walk-though’ approach should be taken for 
each term to see that it makes both commercial and legal sense and will have the intended result. 
Otherwise, poor drafting of back-to-back terms can cause greater problems than they are intended 
to solve. 
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New ADS for ICES         Calvin Li 
______________________________________________________________________________________________ 

Engineering Surveys Ltd (Hong Kong) has become our latest Approved Development Scheme 
partner. The scheme is intended for land and engineering surveyors who are currently training to 
become professionally qualified geospatial engineers.  
 
The scheme is open to both Technical Member and Member grades in the first instance, using the 
geospatial engineering competencies. The scheme will be managed by Mr. Gordon Ferrier MRICS. 

Michael Wong, Honby Chan, Miranda Lui and Calvin Li attended the ADS Launching Dinner of 
Engineering Surveys Ltd on 12-Aug 13.  
 

  
 
Handling BIM Risk               Calvin Li 
________________________________________________________________________________ 
31 July 2013: “Who dares, BIMs – Handling BIM risk in Hong Kong” – about 40 members 
attended the seminar held at the conference room of the law firm Pinsent Masons. Mr. Vincent 
Connor gave various legal issues in relation to the current hot topic about Building Information 
Modeling. 
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Spatial Data Infrastructure Conference           Calvin Li 
________________________________________________________________________________ 
 

9 Aug 2013: SDI Conference 2013 "BIM - How it affects you?" attracted over 200 attendees 
jointly organised with HKIS LSD, HKIE ITD and PolyU LSGI. Mr. Tony Tse, Legislative Councillor of 
Architectural, Surveying and Planing Functional Constituency, gave us a keynote speech and 
presented souvenirs to the speakers. The topics included "BIM in current MTR Railway Projects" 
presented by Mr. Andrew LEE and Mr. Harry WU. "Increase Field Survey Efficiency by Merging 
Technologies in NOVA MultiStation"presented by Mr. Vincent LUI. “The Impact of Information 
Modeling and Information Mobility” by Mr. Ian ROSAM.    “BIM in Civil usage in Hong Kong 
Airport 3rd Runway Project & Central Kowloon Route (CKR) project” by Mr. YK LI. 
“Construction Modeling and Control Plan” by Mr. Andy Chan and “i5D - Changing the Game 
Plan of Cost and Schedule Control with BIM” by Mr. Elvis LI. 

  
 
Security of Payment Legislation            Calvin Li 
________________________________________________________________________________ 
 

22 Aug 2013: “Security of Payment Legislation – How it works overseas and key issues for 
Hong Kong” – 35 members attended the seminar held at the conference room of the law firm 
Pinsent Masons. Mr. Peter Clayton discussed the current practices overseas and he analyzed the 
issues and implications arising from the legislation. 

 



Chartered Institution of 
CIVIL ENGINEERING SURVEYORS 
Hong Kong Region 
 
 

 
 

6

Summary of Reaching Out Activities                        Michael Wong 
________________________________________________________________________________ 
 
 
18 July: Honby Chan represented ICES to attend and sign the "Mediate First to Resolve Your 
Disputes" Pledge during the Reception held at Government Headquarters by the Department of 
Justice. 

  

 
 
 
24 July: The Chairman attended the Hong Kong Building Information Modelling Awards 2013 in The 
Mira HK. ICES Hong Kong was one of the Supporting Organizations. 
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Coming Events  
_________________________________________________________________________________ 
 

 
 

Module Date Time 
   
   
NECM8 – Management of Sub‐Contractors 
and Administration of Sub‐Contracts under 
NEC 

17 Sep 2013 (Tue) 0900‐1230 

   
   
NECM3 – Managing  Construction Risk under 
NEC 

26 Sep 2013 (Thu) 0900‐1230 

   
   
   
   
 

     
   

   
   
   
   
   
   
   
   
   
 
 
 
 
 


